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KaMMCO is pleased to 
advise the Board of Directors 
voted for the 2011 premium 
renewal rates to remain 
unchanged even when faced 
with the uncertain outcome 
of the challenge to the cap 
on non-economic damages 
presented by the Miller v. 
Johnson case before the 
Kansas Supreme Court. 

Regarding 2011 renewals, 
members who have 
submitted applications should 
receive premium invoices 
by the end of November.  If 
you have not yet returned 
your application, please do 
so immediately to ensure 
renewal of your KaMMCO 
coverage by January 1, 2011.  
If you have questions about 
your renewal, contact the 
KaMMCO underwriting staff 
at 1.800.232.2259.† 

Medical Errors:  
Plan and Execute the Disclosure Conversation
A recent editorial piece in a prominent medical magazine explored the topic of whether or 
not apologizing for medical errors can reduce claims. The author indicated physicians face a  
tri-lemma when speaking to patients after a medical error and agreed there was some 
obvious confusion surrounding the best way to disclose the event. However, in the 
conclusion of the article, physicians were left to consider three possible options. The first 
option is to provide an incomplete explanation, thus leaving patients wanting more. The 
second option is to admit wrongdoing and possibly make defending the claim difficult, if 
not outright impossible. The last option was to offer no information at all. 

From a risk management 
perspective, your best option is 
skillful preparation.  Preparing 
for the discussion in advance will 
assist you through the process 
of disclosure.  As you may know, 
the reluctance to apologize stems 
from the fear of the statement 
being used against a physician in 
a court of law. Currently, there 
are no laws in Kansas supporting 
the use of the word “apology” 
and for the 35 states that have 
enacted such laws to protect 
doctors, there is very little, if any, 
empirically substantiated data 
indicating it results in decreased 
litigation. Not to mention, the 
laws vary in what they protect 
from admissibility in court. 

The Kansas Medical Society  
(KMS) is aware of the positive impact the implementation of “I’m sorry” legislation could 
have upon the climate of medicine in Kansas. KMS supported the introduction of Senate 
Bill 374 (SB 374) before the Senate Committee on Judiciary in early 2010. If passed, SB 374 
would provide that statements or gestures that express apology or sympathy concerning 
the consequences of an event would not be admissible as evidence of liability for any civil  
claim arising from such event. To date, no decision has been made about SB 374. 

Despite not having legislation currently in place and regardless of the circumstances 
surrounding the event, disclosure is appropriate. (Continued on page 3)



TRIAL UPDATE

Specialty:  
Hospital

Procedure:  
During the night, an 85-year-old female patient turned on 
her call light for assistance to the bathroom. A Certified 
Nurse Assistant (CNA) responded and assisted the patient 
into a sitting position, whereby the patient complained 
of dizziness and requested a short rest before starting 
to ambulate. The CNA placed a gait belt on the patient 
and assisted her with her slippers. When the patient 
was ready, she used her walker with assistance from the 
CNA to walk to the bathroom. As they approached the 
bathroom door, the patient was instructed to stop while 
the CNA opened the door and turned the bathroom light 
on. The patient decided to walk toward the bathroom 
and caught the wheel of her walker on her roommate’s 
TV stand, causing her to stumble forward and then 
backwards. The CNA attempted to catch the patient, but 
could not due to the walker being in his way. The patient 
sustained a three-inch laceration to the back of her head 
and fractured her right hip.

Allegations:  
Patient alleges the CNA was negligent for improperly 
using the gait belt; for failing to make sure the path to 
the bathroom was clear and free of debris; for failing to 
turn the bathroom light on and/or open the bathroom 
door before getting the patient up from her bed; and for 
allowing the patient to fall.

Defense Attorneys:  
Dustin Denning and John Mize, Salina, KS.

Defense Expert:  
Tina Harris, Physical Therapist, Colby, KS.

Plaintiff Attorney:  
Sean Brennan, Accident Recovery Team, Wichita, KS.

Plaintiff Expert:  
Dane Stark, Physical Therapist, Wichita, KS.

Result:  
Defense verdict.

Cost of Defense:  
$60,036.18 (final)

Loss Prevention Tips:  
Fall prevention strategies are relevant to all health care 
settings. The safety of your patient during their hospital 
stay is paramount and preventing falls requires a multi-
faceted approach.

Research shows that patient falls are among the most 
common occurrences reported in hospitals and are a 
leading cause of death in people 65 and older. Of those 
who fall, as many as half may suffer moderate to severe 
injuries that reduce mobility and independence, and 
increase the risk of premature death.

Safety tips for fall prevention:

•	 Reiterate the importance of using correct methods for 
lifting and transferring patients. This will ensure safety 
mechanisms are in place for patients and health care 
professionals.

•	 Physicians and nurses should have awareness in 
current nursing practices. Being aware of the patient’s 
needs will help predict future behavior or activities 
and can help in preventing hospital falls.

•	 Review and regularly update your policies and 
procedures on falls. Stay current by attending leading 
and cutting edge fall and patient safety seminars.

•	 Create signs in the primary language of your patients 
to help them and family members understand how 
they play a role in reducing falls.†
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Medical Errors... 
(Continued from page 1)

Patient Noncompliance:  
A Teachable Moment
Medical literature is replete with 
commentary acknowledging patient 
noncompliance as a major obstacle 
to effective delivery of health care. 
Many times, miscommunication 
with patients can lead to a lawsuit. 
A patient’s decision to not follow 
treatment directions could be a result 
of many factors such as their inability 
to take time off for a follow-up test or 
the high cost of prescriptions. 

In this digital age, the average patient 
is more informed than ever before. 
Patients have access to medical 
data via the internet and research  
conditions and diagnoses with zeal. 
But, the information they learn is not 
a substitute for the treatment plan 
provided by their physician. 

If your patient fails to follow your 
instructions, be sure to document 
their failure in the medical record. 
Provide a simple notation that the 
patient was advised of the risks and 
consequences of failing to undergo 
tests or see a specialist. Also, when 
referred to a specialist, verify if the 
patient did, or did not, keep his or her 
appointment. 

As a physician, you can turn lessons 
learned from patient noncompliance 
into teachable moments. Here 
are a few ways to enhance patient 
compliance:

•	 Explore patient reasons in the 
event of non-compliance; 

•	 Emphasize patient education, 
but be mindful of their 
cultural values; and,

•	 Offer less expensive 
alternatives when cost 
is a barrier, and tap into 
community resources.†

A CLOSER LOOK

The more informed a person is when communicating the disclosure, the better 
chance he/she has of not being caught off guard and making statements that are 
later found to be incorrect. When speaking to patients, consider the following 
recommendations:

Acknowledge the Event. Take ownership of your involvement in the patient’s care.  
Avoiding the patient or their relatives will only add insult to injury. 

Prepare for the Discussion. Medical-legal studies agree true apologies are 
warranted in certain situations. For example, wrong site surgery. Fortunately, these 
situations are rare. Therefore, take the time to learn what happened before you 
offer an apology. You may not be apologizing for a medical error, but rather for an 
unfortunate outcome that was discussed during the informed consent process as 
a known complication. Be ready to explain what you know and why certain things 
involving the situation are unknown.  

Assemble a Support Team. Several people should be involved or present during a 
disclosure including the assigned Physician, the Director of Service involved, Risk 
Manager, Patient Advocate, Hospital Attorney, and essential family members. The 
key is to include input from your care team directly involved in treating the patient. 

Manage the Discussion. Choose words carefully and pay special attention to the 
tone of your voice. Demonstrate concern while providing an explanation of the 
impact the unfortunate outcome may have on treatment. Reassure the family 
that you and other team members will remain available to address any additional 
concerns.

Know when to End It.  Keep in mind this may be a difficult time to discuss the events 
surrounding the medical error. Provide ample time to allow the discussion to unfold 
and conclude on a good note without emotions or tempers escalating. Patients may 
be in need of other resources such as counseling or faith-based services, be sure to 
review these options with them. 

Document the Discussion. A simple statement discussing the patient’s condition, 
treatment plans, and expected outcomes should be noted in the chart immediately 
after the discussion. Be specific and avoid speculation.

The Joint Commission and other accrediting organizations have clear guidelines that 
encourage full disclosure. Physicians should review these guidelines and seek legal 
counsel when formulating a disclosure policy. No one can promise immunity from 
lawsuits. A patient’s decision to litigate is often associated with a perceived lack 
of caring.  Patients want to know you care and providers are encouraged to share 
information about what may have gone wrong and why.  Make sure you have help in 
planning and executing the disclosure conversation. Through full disclosure, you can 
show yourself as being compassionate and honest about the facts surrounding the 
unfortunate outcome.†



Bankruptcy Q & A

Question: 

We are seeing an increasing number of bankruptcy 
notices for patients who have medical bills with our 
facility. What steps should we take when we receive 
a bankruptcy notice? Should we continue to treat the 
patient?

Answer: 

The economic environment in recent years has resulted in 
an increase in bankruptcy filings and physician practices 
and hospitals are feeling the pinch. A study published in 
The American Journal of Medicine in 2009 reported that 
62.1% of all bankruptcies filed in the United States in 
2007 were linked to medical expenses.1 Having a process 
in place when notices are received is important. Consider 
the following steps when you receive a bankruptcy notice:

STEP 1: Determine the type of bankruptcy filed – A 
medical organization will most frequently see filing of 
either Chapter 7 or Chapter 13 bankruptcy by patients. 
Chapter 7 liquidation is the most common bankruptcy 
proceeding and generally results in the discharge (release 
of liability) of unsecured debts, such as medical bills.

Chapter 13 bankruptcy focuses on reorganization and 
is designed for the debtor who has a source of regular 
income and agrees to a repayment plan over a period 
of three to five years. Unsecured creditors must file 
their proof of claim to the court within 90 days of the 
initial creditor meeting. The chances of collection on an 
unsecured debt are somewhat better than a Chapter 
7 bankruptcy, but still somewhat slim and it could take 
years.

STEP 2: Enter a notation in the patient’s account that 
bankruptcy proceedings have begun – Document the 
type of bankruptcy, date filed, and case number along 
with the attorney name and telephone number.

STEP 3: Stop collection attempts when you receive 
notice – An automatic stay prohibits the creditor from 
attempting to collect from the patient for any bill incurred 
before the filing date, e.g., telephone calls, statements, 
collection letters. The automatic stay does not prohibit 
billing or collecting for services rendered after the 
bankruptcy filing.

 
If the account has been referred to an attorney or 
collection agency, notify the third party of the bankruptcy  
notice.

STEP 4: File a proof of claim – A District of Kansas Proof 
of Claim form can be found at http://www.ksb.uscourts.
gov/images/ksb_forms/f_B10.pdf. The bankruptcy notice 
will include the date by which the form must be mailed 
and the appropriate address.

STEP 5: Consider writing off the balance as a bankruptcy 
adjustment – Unfortunately, most medical debt is 
discharged in bankruptcy proceedings.

It is the physician’s decision whether to continue a 
professional relationship with a patient who has filed 
bankruptcy. The patient’s particular circumstances should 
be taken into account by the physician. If the physician 
decides to terminate the relationship, steps should be 
taken to ensure that all ethical and legal requirements are 
fulfilled.

For additional guidance on terminating the relationship, 
please refer to KaMMCO’s Loss Prevention Guide or 
contact the KaMMCO Loss Prevention Department.†

______________

1 David H. Himmelstein et al., “Medical Bankruptcy in the United 
States, 2007: Results of a National Study,” The American Journal of 
Medicine (August 2009).

  
Season 6  

Coming January 2011
Doctors on Call is a live, call-in television show  

featuring Kansas physicians & health care  
professionals talking about health-related  

topics. The show will air Tuesday nights at 7 PM 
on SHPTV, KPTS, and at www.smokyhillstv.org.

Episodes from seasons 1-5 can be viewed in the  
Multimedia center at www.KaMMCO.com. 

BACK TO THE BASICS

http://www.ksb.uscourts.gov/images/ksb_forms/f_B10.pdf
http://www.ksb.uscourts.gov/images/ksb_forms/f_B10.pdf
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If a provider’s Medicare enrollment information is not 
complete in the Provider Enrollment Chain of Ownership 
System (PECOS) by January 3, 2011, claims for Part B 
services that require a referring/ordering physician will 
likely deny. This requirement reflects the Centers for 
Medicare and Medicaid Services’ (CMS) ongoing efforts 
to fight fraudulent claim submissions. To make it clear, 
this will involve Part B claims for diagnostic services (e.g., 
radiology and laboratory) and durable medical equipment 
ordered by providers who have incomplete or missing 
information in the PECOS system.   

The requirement was originally set for January 2010, 
but CMS, bending to industry pressure, delayed the 
implementation twice, reflecting what may be a 
tacit admission that the PECOS system has not met 
expectations for accessibility and ease of use. PECOS was 
implemented in early 2003 as a repository of Medicare 
provider information. If a provider has not enrolled or 
updated their Medicare information since 2003, there 
may be incomplete information in the PECOS system. 

To update information, a provider must log into the 
website with their NPI user name and password. After 
logging in and maneuvering through several screens, 
providers can work through their application by selecting 

each section from a list that roughly corresponds to the 
sections in the CMS 855I enrollment and change form. 
Providers must update every section on the list. Once the 
data has been updated in the PECOS system, there are 
options to print and submit it to the Medicare contractor. 
To conclude the process, it is critical to print the 
certification page (section 15), which must be signed by 
the provider and mail it to the Medicare contractor (WPS 
for Kansas providers) within seven days after updates are 
made. 

One easy way for providers to verify whether their 
PECOS enrollment information is current is by searching 
a list posted on the CMS website. This expansive list is a 
downloadable, Adobe Reader file containing the names 
and NPI numbers of all physicians and non-physician 
practitioners who are legally eligible to order and refer 
services billed to the Medicare program and who have 
current enrollment records in PECOS. This list is accessed 
at http://www.cms.gov/MedicareProviderSupEnroll/ by 
clicking the link labeled “OrderingReferringReport” in the 
box on the left-hand side of the page. 

The PECOS log-in page can be found at  
https://pecos.cms.hhs.gov/pecos/login.do†     

IN THE NEWS
Missing PECOS Data May Cause Claim Denials

Change In Medicare Influenza  
Vaccination Codes 

Medicare has created new HCPCS codes to report 
the influenza virus vaccine by trade name.  The 
HCPCS (Healthcare Common Procedure Coding 
System) codes are reported to Medicare instead of 
CPT code 90658.  Reporting influenza vaccines to 
Medicare with 90658 on or after January 1, 2011, 
will likely result in denied claims.

G0008 will continue to be the administration code 
submitted for the “Q” influenza vaccine codes to 
Medicare. This information can be found at 
http://www.ofr.gov/OFRUpload/
OFRData/2010-27969_PI.pdf, page 825. 

 
 
CPT Code HCPCS Code Trade Name 

90656 
 

Q2035 Afluria 

90658
 

Q2036
 

Flulaval
 

90656
 

Q2037
 

Fluvirin
 

90658
 

Q2038
 

Fluzone
 

90655, 90656, 90657
 

Q2039
 

Not Otherwise Specified
  

http://www.cms.gov/MedicareProviderSupEnroll/
https://pecos.cms.hhs.gov/pecos/login.do
http://www.ofr.gov/OFRUpload/OFRData/2010-27969_PI.pdf
http://www.ofr.gov/OFRUpload/OFRData/2010-27969_PI.pdf
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