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Testimony regarding HB 2376 — Proponent 

Melissa Clarkson 
 

My mother and I are the authors of HB 2376, which would require the disclosure of 
harmful medical errors and unanticipated medical outcomes to patients. In order for you 
to seriously consider this bill, we have the burden of demonstrating four things. 

1) Harmful medical errors occur with enough frequency to be a serious public health 
concern. 

2) These errors are often not disclosed to patients. 
3) Failure to disclose these errors causes additional harm: (a) Failure to disclose 

errors violates the fiduciary nature of the patient-physician relationship. (b) 
Failure to disclose errors is harmful to patients. (c) And failure to disclose errors 
is harmful to the integrity of the healthcare system itself. 

4) A state law requiring disclosure of harmful medical errors and unanticipated 
medical outcomes is the first step toward developing a culture of medicine in this 
state that recognizes the right of patients to know what has happened in their 
care.  

I have provided evidence and arguments for each of these statements in the attachments. 
This is a significant amount of information, but you need this information if you are 
going to make an informed decision about this bill. 

HB 2376 requires disclosure of both harmful medical errors and unanticipated medical 
outcomes. This language clarifies that patients are to know what is happening with their 
body, regardless of whether or not an error was involved. It also removes the need to 
determine whether an error occurred before talking to the patient. 

This bill has been criticized as being complex. I have provided an outline of the bill on 
the following page. I hope this helps you to see the structure and content of the bill. Here 
are three highlights: 

• An important component of this bill is that it requires medical care facilities to 
have disclosure policies (section 3(c)). It is not realistic to expect a law that 
requires disclosure to have the effect of promoting disclosure unless policies have 
been established and healthcare providers are aware of the policies before they 
need to have a disclosure conversation.   

• Disclosure policies may encourage hospitals to consider implementing additional 
policies and programs, such as apology programs or dispute resolution programs. 
These can be a very good alternative to using the court system, but they can also 
take advantage of patients who lack legal advice. The provisions in Section 3(m-o) 
are intended to ensure that any settlement accepted by a patient is fair.  
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2
a.  health care provider
b.  health care administrator
c.  medical care facility
d.  medical error
e.  unanticipated outcome
  1. adverse event
  2. sentinel event
f.  serious unanticipated outcome or medical error
g. less serious unanticipated outcome or medical error
h.  minor unanticipated outcome or medical error
i.  patient’s family member
j. patient’s representative

De�nitions

4
Protected from use as evidence of liability are

a.   …verbal and written expressions of apology, sympathy, explanation, fault made to a patient / patient’s family member / patient’s 
 representative.

b. …documentation of disclosure in the patient’s medical record.

c. …waiver of charges for care provided.

d. The defendant in a malpractice action may waive the inadmissibility of verbal or written statements.

Apology protections

3

a.  Medical care facilities must design and implement disclosure policies

b.  Health care providers must also do disclosure, but do not need to develop formal policies

c. Things policies are to address:
  1. statement that an unanticipated outcome or medical error occurred
  2. explanation of the cause, facts, or context of the event
  3. and acknowledgement of harm, and an apology where appropriate
  4. an explanation of the impact on the patient’s treatment plans and health status
  5. an explanation of the investigation that has occurred or will take place
  6. an o�er of support services, as needed 

d. Things medical care facilities are to do after development of the policies:
  1.  provide copies of the policy and provide training to their administrators and healthcare providers
  2. establish a plan for providing disclosure coaching and support

e. Medical care facilities are to develop policies, do training, and implement the policies by July 2014 2015

f. Policies are to be �led with the licensing agency

g. Any reports of reportable incidents are to include an account of disclosure

h. In the event of an unanticipated outcome or medical error, it is to be disclosed to the patient / patient’s family member / representative

i. The initial disclosure conversation is to take place within 7 days of discovery of an error or unanticipated outcome. And once an 
 investigation is completed, the result is to be disclosed. Disclosure conversations are to include:
  1. statement that an unanticipated outcome or medical error occurred
  2. explanation of the cause, facts, or context of the event
  3. an acknowledgement of harm, and an apology where appropriate
  4. an explanation of the impact on the patient’s treatment plans and health status
  5. an explanation of the investigation that has occurred or will take place
  6. an o�er of support services, as needed 

j. “Serious” unanticipated outcomes and medical errors are to be disclosed both in oral and written form. “Less serious” ones may be only
 oral, and “minor” ones do not need to be disclosed at all.

k. A note of the disclosure is to be recorded in the patient’s medical record.

l. Failure to disclose will result in a �ne of $10,000.

m. The  patient shall be advised of their right to consult an attorney (clari�cation: only if there is an o�ers of a settlement). If a patient wishes to
 proceed with a settlement without consulting an attorney, there is a six-month waiting period before the settlement can be accepted.

n. Patients cannot be asked to waive their right to litigation, except as a condition of settlement.

o. A settlement cannot be subject to con�dential sequestering of any information relating to the case.

p. Disclosure is available to past patients who believe they were victims of undisclosed unanticipated outcomes or harmful medical errors.
 

Disclosure policies

Outline of HB 2376  Kansas apology and disclosure of unanticipated medical outcomes and medical errors act

de�nition of “harm” needs to be added
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• Section 4 provides very broad protections from the content in disclosure 
conversations being used as evidence of fault in court. We are aware that these 
protections may be too broad, and they may have the unintended consequence of 
preventing injured patients from receiving compensation in court. Our interest is 
in ensuring that disclosure takes place, not in changing rules of evidence in court. 
Therefore, this section may need to be substantially altered, or even removed.  

 

The decision to make 

Our argument for requiring disclosure is based on one critical belief. This is the belief 
that patients have the right to know about harmful medical errors and unanticipated 
outcomes that occur in their care. But we realize that point is up for debate.  

If you decide that the medical community has free reign to conceal information about 
harmful medical errors and unanticipated outcomes from patients, then publicly declare 
this. Do not allow patients to hold the mistaken belief that they have a right to know this 
information. 

You can clear up this mistaken belief with a different type of law. This law would simply 
require the sign on the following page to be displayed at every public entrance of every 
healthcare facility.  

I am asking you to make a decision. Either patients do have the right to know about 
unanticipated medical outcomes and harmful errors in their care, or they do not. If they 
do, then proceed with our disclosure legislation, continue to discuss and shape it within 
your committee, and then send it to the floor for a vote. If patients do not have the right 
to know this information, then you have a responsibility to make this clear to every 
patient in Kansas. Draft a law that requires healthcare facilities to display this sign.  

 

Considering your decision 

You are likely to hear many voices and opinions on our bill. You will hear from 
professionals representing physicians, professionals representing hospitals, and 
professionals representing lawyers. But you will not hear from professionals representing 
patients—but no one is a professional patient. Do not let the voice of the patient be lost.  

This is a very serious decision. You are deciding who is at the center of healthcare in 
Kansas: patients or physicians. You are deciding who has control over knowledge about 
patients’ bodies and what has happened to their bodies during medical treatment.   

Please do not be silent. I assure you that my family will never be silent. We do not want 
another patient or family to be put through the agony my family has experienced as we 
sought to discuss my father’s care with a Kansas hospital. 
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Patients do not have the right 
to know about unanticipated
medical outcomes or harmful 
errors that occur in their care. 

Our healthcare providers and administrators do not have the responsibility of 
providing accurate and complete information to patients about their care. 
This information includes, but is not limited to, information about any procedure 
performed (or not performed) upon a patient’s body, and the outcome of any 
procedure performed upon a patient’s body, any medication administered to a 
patient, instances in which the care provided has deviated signi�cantly from the
standard of care, and our knowledge of harmful errors that have occurred during
patient care.

If a patient seeks this information, he or she must secure legal representation 
and �le a lawsuit.

Melissa Clarkson, HB 2376, testimony      
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Moving forward 

My blog, which discusses disclosure of medical errors and patient safety, can be found at 
disclosemedicalerrors.wordpress.com. I invite you to read more of my thoughts on these 
topics, as well as the story of my family’s experience and why we have written this 
legislative bill. 

My mother and I recognize that the culture of healthcare does not automatically change 
with the passage of a law. Real change takes leadership within healthcare organizations. 
But this bill is the catalyst for that change. Without it, the status quo will continue, and 
patients will continue to confront the Wall of Silence. The culture of “deny and defend” 
is well entrenched, and it will remain. 

Please realize that apology protection laws are popular with the healthcare community 
because they don’t require change. They ask nothing of physicians and hospitals. They 
simply alter rules for evidence within the court system. Who wouldn’t want a benefit with 
no added responsibility? 

But requiring hospitals to have disclosure policies and to do disclosure is the first step 
toward ensuring that hospitals are consistently having disclosure conversations with 
patients. And those experiences of implementing disclosure policies and the reality of 
those disclosure conversations are steps toward genuinely recognizing issues of patient 
harm. And that recognition must take place before healthcare organizations can ever 
improve patient safety.  

I don’t think the status quo is good enough for the patients of Kansas. I want change. 

Please contact me with any questions, concerns, or suggestions you may have. My mother 
and I are eager to talk with anyone about these issues, including legislators, patients, 
nurses, physicians, hospital administrators, and lawyers. My email address is 
clarkson_melissa@yahoo.com. 

 

 
Melissa Clarkson 

Ph.D. Candidate in Biomedical and Health Informatics 
University of Washington School of Medicine  

Daughter of Glenn Clarkson, victim of a medical error in a Kansas hospital in March of 
2012 
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Evidence and arguments for statement #1: 

Harmful medical errors occur with enough frequency to be a 
serious public health concern. 
No one knows the exact number of cases of harmful medical errors that occur in this country. Below I 
summarize four studies that set the baseline for understanding how many patients in US hospitals are 
injured by those hospitals. I then explain the source of the frequently cited statistic that 98,000 patients die 
each year due to medical errors by hospitals. Next I summarize two recent studies that suggest the estimate 
of 98,000 is too low. I conclude by comparing estimates for the number of yearly death associated with 
medial errors to the top ten causes of death listed on death certificates.  

 

The California study, 1974 
Funders: The California Medical Association and the California Hospital Association. 

Purpose: To determine the frequency and severity of injuries that would need to be compensated if the state switched 
to a malpractice system that didn’t require litigation, but instead directly compensated injured patients. This type of 
system is sometimes called a “no-fault system”, and it was thought that this approach might be more economical. 

Type of study and source of data: A hospital record review. The data comes from a random sample of over 20,000 
patient records from 23 California hospitals. 

Methods: The records were read and “potentially compensable events” (PCEs) were identified and reviewed. These 
PCEs were graded for severity, from minor temporary disability (less than 30 days) to death. 

Results: The researchers found that 4.7% (nearly 1 out of 20 patients) admitted to these hospitals experienced a PCE. 
How severe were these injuries? About 80% were temporary disabilities lasting 30 days or less. But nearly 10% resulted 
in death. 

Outcome: Because only a small fraction of the number of injured patients were taking hospitals and physicians to court, 
a no-fault system would not have provided a financial benefit to physicians and hospitals. And medical and hospital 
associations didn’t publicize the amount of injury occurring in their hospitals. 

Report: A technical summary was published in 1978 and can be downloaded at 
http://www.ncbi.nlm.nih.gov/pmc/articles/PMC1238130. 

Reference: DH Mills. 1978. “Medical Insurance Feasibility Study.” Western Journal of Medicine 128(4): 360–365. 

The New York study, 1984  (Harvard Medical Practice Study) 
Funders: The State of New York. 

Purpose: To estimate the prevalence of injuries due to medical errors in New York hospitals, and the percent of those 
injuries due to negligence. Like California a decade earlier, New York was concerned about the cost of medical 
malpractice litigation and interested in the possibility that a no-fault system would be less costly. 

Type of study and source of data: A hospital record review. The researchers gathered a random sample of over 31,000 
patient charts from 51 hospitals in New York. 

Methods: The charts were screened in a two-step process. Nurses first identified cases of possible medical injury (which 
they term “adverse event”), then these cases were independently reviewed by two physicians. Each physician first 
determined whether there was evidence for injury, and if so, the strength of evidence that the injury was caused by 
negligence. 

Results: They determined that about 3.7% of hospitalizations resulted in injuries. About a quarter of these injuries were 
due to negligence. Of all injuries, about 13% led to death. Half of these deaths due to injuries were caused by 
negligence. 

Outcome: The data showed that many more patients were injured than were filing malpractice claims. New York did 
not implement a system for compensating all injured patients.  
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Report: You can read the abstract and obtain the paper at http://www.ncbi.nlm.nih.gov/pubmed/1987460 

Reference: TA Brennan, LL Leape, NM Laird, L Herbert, AR Localio, AG Lawthers, JP Newhouse, PC Weller, and 
HH Hiatt. 1991. “Incidence of adverse events and negligence in hospitalized patients. Results of the Harvard Medical 
Practice Study I.” New England Journal of Medicine 324(6):370–6. 

The Utah and Colorado studies, 1992 
Funders: The Robert Wood Johnston Foundation (a philanthropy devoted to public health).  

Purpose: To determine if the results from the New York study applied to other areas of the country. 

Type of study and source of data: A hospital record review of over 15,000 patient charts (5,000 in Utah and 10,000 in 
Colorado). 

Methods: This was conducted by the same group from Harvard that did the New York study, and they used methods 
similar to their previous study. 

Results: The results are similar to the New York study. They estimated that 2.9% of patients were injured while 
receiving care, and about a third of these injuries were due to negligence. Of all injuries, about 7% led to death. About a 
quarter of the deaths due to injuries were believed to be caused by negligence.  

Report: You can read the abstract at http://www.ncbi.nlm.nih.gov/pubmed/10718351 

Reference: EJ Thomas, DM Studdert, HR Burstin, EJ Orav, T Zeena, EJ Williams KM Howard, PC Weller, TA 
Brennan. 2000. “Incidence and types of adverse events and negligent care in Utah and Colorado.” Medical Care 
38(3):261–71. 

An undisclosed hospital in Illinois, 1989–1990 
Funders: The Robert Wood Johnson Foundation, the American Bar Foundation, and the MD Anderson Foundation. 

Purpose: To understand the prevalence and types of adverse events in a hospital setting. 

Type of study and source of data: An observational study, with data collected by analyzing discussions of adverse events 
at a single large urban hospital. 

Methods: Over a period of nine months, four ethnographers attended rounds (when physicians visit patients in their 
rooms), case conferences, and other meetings. A total of 1047 patients were discussed by healthcare workers. The 
observers recorded information about all adverse events that were mentioned, but they did not ask questions. 

Results: 46% of patients had at least one adverse event. The likelihood of experiencing an adverse event increased with 
seriousness of illness and length of hospital stay. 18% of patients had at least one serious adverse event that led to a 
longer hospital stay and increased cost to the patient—but only 1.2% (13) of the 1047 patients made a claim for 
compensation. For those adverse events in which a cause was identified, 38% were caused by an individual healthcare 
worker, 16% were due to interactions between individuals, and 10% were due to administrative decisions (such as 
inadequate staffing). 

Report: You can read the abstract at http://www.ncbi.nlm.nih.gov/pubmed/9024373 

Reference: LB Andrews, C Stocking, T Krizek, L Gottlieb, C Krizek, T Vargish, M Siegler. 1997. “An alternative 
strategy for studying adverse events in medical care.” Lancet 349(9048):309–13. 

So where does 98,000 come from? 
Each of these studies used a specific population of patients. But the results can be used to estimate the rate 
of adverse events and medical errors for similar populations of patients. For example, the California data 
can be used to estimate that approximately 140,000 people were injured badly enough by California 
hospitals in 1974 that they probably should have been compensated. And for all patients who entered a 
California hospital in 1974, a bit less than 2% of them died as a result of errors in their treatment. 

The 98,000 estimate comes from applying the data on deaths due to medical errors from the New York 
study to the entire population of hospital patients in the United States. This statistic was a centerpiece of 
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the To Err is Human report published by the Institute of Medicine in 1999. 
(http://www.iom.edu/Reports/1999/To-Err-is-Human-Building-A-Safer-Health-System.aspx) 

Because this estimate of 98,000 is based on data from the New York study, it has some limitations. That 
study did not attempt to account for deaths due to errors that occurred in long-term care facilities or during 
out-patient procedures. The researchers had no way of including deaths due to errors that were undetected 
by the hospital or that weren’t obvious from the medical records. For these reasons and others, this number 
of 98,000 has been criticized as being too low. (And keep in mind this number represents only deaths, not 
permanent harm that did not result in death.)  

Is the 98,000 estimate too low?  Most likely YES. 
In 2010, the Office of Inspector General for Health and Human Services published a report that estimated 
the national incidence of adverse events for hospitalized Medicare patients, how many of these events were 
preventable, and the costs to Medicare. They estimated that 15,000 Medicare patients in a single month—
that is 180,000 a year—experienced an adverse event that contributed to their death. Here is a summery of 
that study: 
Funders: The United States government 

Purpose: To estimate how many Medicare beneficiaries in the United States experience an adverse event while 
hospitalized, to assess how many of these events were preventable, and to estimate the cost to Medicare for these 
events. 

Type of study and source of data: This study was a chart review. A nationally representative sample of 780 Medicare 
beneficiaries was randomly selected from all beneficiaries discharged from a hospital in October 2008.  

Methods: Records were screened in two stages. In the first stage records were identified that met one or more of these 
conditions: (a) particular codes were listed in the claims data that were not present upon admission, (b) a nurse reviewer 
found evidence of a potential adverse event in the medical record, or (c) the patient had a hospital admission within 30 
days after discharge. Of the 780 records, 420 were flagged in the first stage and entered a second stage of review. These 
records were then reviewed by physicians who judged whether an adverse event had occurred, and scored it as to 
whether it was preventable.  

Results: An estimated 13.5% of Medicare patients experienced adverse events of a serious nature during their hospital 
stays—with 1.5% experiencing an event that contributed to their death. (Projected to the entire population of Medicare 
patients, this is 15,000 deaths per month in the country.) An additional 13.5% of patients experienced an event that 
resulted in more minor, temporary harm. 44% of these serious adverse events and temporary harm events were clearly 
or likely preventable. The hospital costs incurred for hospital care associated with the serious adverse events and 
temporary harm events, projected to the entire population of Medicare patients, cost Medicare an estimated $324 
million in October 2008 alone. 

Report: This report can be downloaded at https://oig.hhs.gov/oei/reports/oei-06-09-00090.pdf   
Reference: DR Levinson, Inspector General. November 2010. “Adverse events in hospitals: National incidence among 
Medicare beneficiaries.” Department of Health and Human Services. United States of America. 

 

A much more recent study provides an estimate that between 210,000 and 440,000 patients die each year 
from harm in hospitals. This study used data from the 2010 Medicare beneficiary study described above, 
and combined it with data from three other studies: 
Funders: none 

Purpose: To calculate a new estimate of how many patient deaths are associated with harm in hospitals, for the purpose 
of updating the “98,000” statistic (which is based on data from 1984). 

Type of study and source of data: This is an analysis based on four published studies: (1) “Adverse events in hospitals: 
Case study of incidence among Medicare beneficiaries in two selected counties”, Department of Health and Human 
Services, December 2008, (2) “Adverse events in hospitals: National incidence among Medicare beneficiaries.” 
Department of Health and Human Services. November 2010, (3) “‘Global trigger tool’ shows that adverse events in 
hospitals may be ten times greater than previously measured” Health Affairs (2011) 30:581–589, and (4) “Temporal 
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trends in rates of patient harm resulting from medical care” The New England Journal of Medicine (2010) 363:2124–
2134. 

Methods: All four of the published studies used as the basis for this analysis were two-tier chart reviews, with 
physicians determining whether an adverse event occurred. The author uses weighted averages of the estimates in the 
four studies to arrive at his results. 

Results: Based on evidence in the records reviewed in the studies, there are approximately 210,000 preventable adverse 
events each year in the US that contribute to the death of patients. When considering the limitations of medical 
records to provide evidence of adverse events, limitations of the protocols used in the four studies to identify adverse 
events, and diagnostic errors, this estimate rises to 440,000. 

Report: This report can be downloaded at http://journals.lww.com/journalpatientsafety/Fulltext/2013/09000 
/A_New,_Evidence_based_Estimate_of_Patient_Harms.2.aspx 

Reference: JT James. 2013. “A new, evidence-based estimate of patient harm associated with hospital care.” Journal of 
Patient Safety 9(3): 122-128. 

 

 

Estimates of deaths associated 
with medical errors
each year in the United States

98,000

180,000
Medicare patients only

range of

210,000–440,000

Ten leading causes of death
in the United States, 
data from death certi!cates in 2010 

Heart disease  597,689

Cancer  574,743

Chronic lower respiratory diseases  138,080
Stroke (cerebrovascular diseases)  129,476
Accidents (unintentional injuries)  120,859

Alzheimer's disease  83,494
Diabetes  69,071
Nephritis, nephrotic syndrome, and nephrosis  50,476
In!uenza and Pneumonia  50,097
Intentional self-harm (suicide)  38,364

Data from 2010, Center for Disease Control and Prevention 
http://www.cdc.gov/nchs/fastats/lcod.htm
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Evidence and arguments for statement #2: 

Harmful medical errors are often not disclosed to patients. 
My family’s awareness of the failure of healthcare professionals to disclose medical errors began with our 
own experience. Then through sharing our experience with others, we learned we are not the only family to 
encounter this silence. Once we began to read about this problem, we learned that it has a name: “The 
Wall of Silence”. But if this Wall of Silence is serious enough to warrant legislation to tear it down, there 
needs to be more than a few personal accounts of its existence.  

Here I summarize two studies that demonstrate the magnitude of The Wall of Silence: 

	  

How do interns and residents respond to making medical errors? 
Physicians in training make mistakes. These mistakes can be learning experiences—and opportunities to 
learn disclosure skills—but only if these mistakes are acknowledged. This study found that only 54% of the 
residents and interns discussed their mistake with their attending physicians, and only 24% told the patient 
or family. 
	  
Purpose: To understand the types of mistakes that interns and residents make, what they perceive as the causes, and 
how they respond. 

Type of study and methods: The authors mailed a survey to interns and residents at three large medical training 
programs.  This anonymous survey asked about their most significant mistake they had made and their response to it. 
The authors received 114 completed questionnaires. 

Results: “90% of residents reported that patients had significant adverse outcomes following mistakes. These included 
physical discomfort (32%), emotional distress (27%), additional therapy (25%), additional procedure (13%), prolonged 
hospital stay (24%), and death (31%).” Only 54% of the residents and interns discussed their mistake with their 
attending physicians, and only 24% told the patient or family. 

Report: You can read the abstract and download a reprint at http://qualitysafety.bmj.com/content/12/3/221.full 

Reference: AW Wu, S Folkman, SL McPhee, B Lo. 1991. “Do house officers learn from their mistakes?” Journal of the 
American Medical Association 265:2089–2094. 

 

How do physicians view their responsibility to disclose errors? 
This study found that nearly a third did not completely agree with the statement “Physicians should 
disclose all significant medical errors to affected patients.”  
	  
Purpose: To understand views on professionalism among physicians, including matters of communication and error 
disclosure. 

Type of study and methods: A survey was sent to randomly selected physicians asking about views on professionalism. 
Some of the questions regarded attitudes and behavior toward communication with patients. 1,891 questionnaires were 
returned. 

Results: Only 65.9% of physicians completely agreed with the statement “Physicians should disclose all significant 
medical errors to affected patients.” The tendency to agree with this statement was correlated with type of practice. For 
physicians practicing in universities or medical centers, 78.1% completely agreed. Only 60.5% of physicians in solo or 
two-person practices completely agreed. In addition, one out of five physicians reported that they had not fully 
disclosed a mistake to a patient in the past year because they were afraid of being sued. 

Report: You can read the abstract at http://www.ncbi.nlm.nih.gov/pubmed/22323169 

Reference: LI Iezzoni, SR Rao, CM DesRoches, C Vogeli, EG Campbell. 2012. “Survey shows that at least some 
physicians are not always open or honest with patients.” Health Affairs 31(2):383–391. 



Melissa Clarkson, HB 2376, attachment   6 

Evidence and arguments for statement #3: 

Failure to disclose harmful medical errors causes additional harm. 
Events that lead to a harmful medical error are usually unintentional. But the decision of whether to 
disclose the error is very intentional. A decision to not disclose leads to more harm.  

 

Failure to disclose harmful errors violates the fiduciary nature of the patient-physician 
relationship.  

A fiduciary relationship is a particular type of legal relationship. This relationship is characterized by 
unequal power between parties, and the party with greater power has the responsibility to act in the best 
interest of the one with lesser power.  

A physician has greater knowledge about health and disease than his or her patient. The patient relies upon 
the physician for guidance in matters of his or her own health and disease. Therefore, the patient must be 
able to trust the physician, and this trust forms the foundation of the patient-physician relationship.  

It is well established that patients expect to be told of harmful errors that occur in their care, and that 
failure to disclosure violates the trust patients have in physicians. To quote the result of one study that 
investigated patients’ expectations about error disclosure, “Patients were unanimous in their desire to be 
told about any error that caused them harm.”  
Purpose: To understand patients’ and physicians’ attitudes toward medical error. 

Type of study and methods: This study used a total of 13 focus groups. Six consisted of only patients, four consisted of 
only physicians, and three were mixed groups of patients and physicians. Transcripts of the focus groups were analyzed 
for themes. 

Results: Patients wanted all harmful errors to be disclosed to them. They wanted information about what happened, 
why the error happened, how the error’s consequences will be mitigated, and how this error will be prevented from 
happening to other patients in the future. Physicians agreed in principle that harmful errors should be disclosed, but 
would “choose their words carefully” to avoid stating that the harm was caused by an error or why the error occurred. 

Report: You can download the paper at http://jama.jamanetwork.com/article.aspx?articleid=196045 

Reference: TH Gallagher, AD Waterman, AG Ebers, VJ Fraser, W Levinson. 2003. “Patients’ and physicians’ 
attitudes regarding the disclosure of medical errors. Journal of the American Medical Association 289(8):1001–1007. 

Patients not only expect to be told about errors, but most expect to be told about errors quickly after they 
are discovered. 
Purpose: To understand how and when patients and families visiting an emergency department want to be told about 
errors. 

Type of study and methods: This study used a written survey administered to patients and family members visiting an 
emergency department of a large hospital. A total of 258 surveys were completed.  

Results: 88% of respondents wanted to know about all errors. The remaining 12% wanted to know only about errors 
that did or could affect their health. 76% wanted to immediately be informed about errors, 23% wanted to be informed 
of an error once the full extent of the error was known, and 1% wanted to be told once they had left the hospital.  

Report: You can read the abstract of the paper at http://www.ncbi.nlm.nih.gov/pubmed/12414464 

Reference: C Hobgood, CR Peck, B Gilbert, K Chappell, B Zou. 2002. “Medical errors—What and when: What do 
patients want to know?” Academic Emergency Medicine 9(11): 1156-61. 

Note: This study has been misrepresented in commentary on the web as suggesting that patients do not want to know 
about medical errors. You can read more about this misrepresentation on my blog at 
http://disclosemedicalerrors.wordpress.com/2013/09/04/lie-to-people-and-i-will-call-you-out 
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Failure to disclose harmful errors is harmful to patients and their families.  
Failure to disclosure harmful medical errors to patients may cause additional physical harm because those 
patients have incomplete knowledge with which to make future medical care decisions. But just as 
important is the psychological harm caused to patients. Healthcare providers do sometimes succeed in 
hiding all evidence of an error. In fact, it has been argued that hiding errors from patients protects them 
from the distress of learning about an error. But this notion that healthcare providers can erase all traces of 
an error is unrealistic in modern healthcare, because healthcare is provided by teams (physicians, nurses, 
pharmacists, therapists, and others) and patients often visit multiple providers. (And if a physician expects 
team members with less authority to cooperate in concealing an error, this raises additional ethical issues.) 
Therefore, because it is unreasonable to expect errors to be forever concealed from patients, patients may 
learn about an error from someone other than the person who made the error—and perhaps after much 
delay. When this occurs, patients are likely to feel an intense sense of betrayal and anger. 

But many patients come to suspect that an error has been made in their care because their healthcare 
provider withheld information about their care. This lack of communication—perhaps in the form of 
evasive answers to the patient’s questions—signals to the patient that something has gone wrong. Patients 
naturally have an intense desire to understand what has happened to their bodies, and this lack of 
information, coupled with a lack of accountability, also leads to intense feelings of betrayal and anger. 

This psychological harm is extended to the patient’s family, especially when a family is searching for 
accountability for a very serious error. Work by Sherry L.O. Worsham suggests that family members of a 
patient injured by a medical error are at increased risk for developing post-traumatic stress disorder (PTSD), 
but the quality of disclosure can reduce this risk. 
Purpose: To study the impact of medical errors on the family members of injured patients. 

Type of study and methods: Family members of patients injured by a medical error were recruited through patient 
safety groups. An online survey was used to assessed the quality of physician communication about the incident, the 
seriousness of the medical error, the level of disclosure about the error, the family member’s level of trust in the medical 
profession, and the family member’s symptoms of trauma. Participants also responded to an open-ended question about 
how their life has changed since the error. There were 128 respondents. 

Results: 37.5% of respondents reported symptoms of trauma, with 21.2% reporting severe symptoms. 66% of 
respondents reported that no disclosure strategies were used to inform them of the error. Severity of symptoms of 
trauma was negatively correlated with quality of disclosure. (There is also an analysis of	  the	  open-‐ended	  answers,	  with	  
descriptions	  of	  errors	  beginning	  on	  page	  37	  and	  descriptions	  of	  how	  their	  lives	  have	  changed	  beginning	  on	  page	  
49	  of	  the	  thesis.) 

Report: This thesis is available at http://gradworks.umi.com/15/18/1518406.html 

Reference: Sherry LO Worsham. 2009. “The psychological impart of medical error: Symptoms of trauma in family 
members of the injured.” Thesis. Harvard University.  

 
Failure to disclose harmful errors is harmful to the integrity of the healthcare system 
itself. 
Failure to disclosure a harmful medical error may be an individual act, but the effects extend to the 
institutions they are associated with and the healthcare system itself.  

The American Medical Association’s Code of Ethics states that “a physician should at all times deal 
honestly and openly with patients”, and that when a patient experiences “significant medical complications 
that may have resulted from the physician’s mistake or judgment…the physician is ethically required to 
inform the patient of all the facts necessary to ensure understanding of what has occurred.” (Opinion 8.12) 
Therefore, failure to disclose harmful errors violates this code. If the purpose of this Code is to set 
expectations for the conduct of physicians, then the high incidence of non-disclosure of harmful medical 
errors calls into question the ability of physicians to hold themselves accountable for teaching and 
upholding the expectations set forth in this Code. 
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The actions of physicians providing treatment within hospitals are representative of the hospital, regardless 
of whether the physician is an employee of the hospital or is an independent practitioner with privileges at 
the hospital. Failure by physicians to disclose harmful errors within hospitals thus reflects not only on the 
physicians, but also the hospitals. And because many errors are system failures, the hospital has just as great 
a responsibility to disclose errors as individual physicians. 

Patients place their trust in the healthcare system. They expect to be helped, not harmed. Too many 
patients find that the system they once trusted has become a Wall of Silence. 

What are you hiding from me? Whose interests are you serving? 

 

 

Evidence and arguments for statement #4: 

A state law requiring disclosure of harmful medical errors and 
unanticipated medical outcomes is the first step toward developing 
a culture of medicine in this state that recognizes the right of 
patients to know what has happened in their care.  

The medical community was founded well over a century ago with a tradition of self regulation, so there is 
naturally strong resistance to external regulation. But the size and complexity of the modern healthcare 
system has extended far beyond what can be self regulated. New regulations must be enacted when there is 
a pattern of harm to patients. The failure to disclose harmful medical errors to patients violates their right 
to know about harmful medical errors, and failure to disclose causes both physical and psychological harm. 
Therefore, a state law requiring disclosure of harmful medical errors and unanticipated outcomes is 
necessary to protect patients. 

The medical community also has a tradition of privilege—privilege in social rank, privilege in access to 
medical knowledge, and privilege to information about the state of patients’ bodies. This tradition of 
privilege has been granted by society, but now comes into conflict with the patient safety and patient rights 
movements. And so as society changes, our laws must reflect our new understanding of rights and 
responsibilities. 

Some hospitals and health systems, such as The University of Michigan, have embraced disclosure and 
transformed their relationships with patients who have been harmed. And it is possible for these models to 
slowly spread to other institutions eager to take on new challenges. But the culture of “deny and defend” is 
well entrenched, and few institutions will make changes on their own. It takes a state law to provide a 
baseline definition of the rights of patients and the responsibilities of healthcare providers concerning 
disclosure of harmful errors. 

It is time for the culture of medicine to recognize the right of patients to know about harmful medical 
errors. A state law will be the catalyst for this change.  

 

 

 


	written HB2376 PRINT
	bill summary PRINT
	sign_white_background_PRINT
	Melissa attachment HB2376

