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1) �e cause-and-e�ect scheme

Argument in favor of apology laws generally 
follow the cause-and-e�ect scheme shown to the 
right. It seems quite logical at �rst glance, but on 
the following page I show the points of break-
down.

Apology laws attempt to address a very real problem: the failure of physicians to always disclose 
errors to injured patients and to apologize. Unfortunately, the logic behind these laws—and the 
evidence cited in support of them—is quite weak.



There are a number of barriers to disclosure and apology
(such as a lack of training and lack of institutional
support) in addition to fears of malpractice lawsuits.
Without e�orts to address these barriers, it is unreasonable
to expect that apology laws will have an e�ect on
the frequency of disclosure and apologies. 

At the end of this document I provide two summaries
of studies that have identi�ed factors facilitating and
hindering disclosure and apologies. 

The cost of malpractice liability (insurance, claims, legal
fees) makes up only about 2.4% percent of healthcare costs.
(Mello et al. Health A�airs, Sept 2010).

If the objective is to decrease healthcare costs, a better
approach is to commit to safety measures that will
decrease the number of patients who are injured and
killed.

If conversations include a full disclosure and an authentic
apology, then the number of malpractice lawsuits �led
for the purpose of seeking information is likely to decrease.

However, it is immoral to expect an apology to substitute
for monetary compensation to injured patients. Apologies 
do not pay for additional care. They do not make up for lost
income. They do not erase pain and su�ering. And they
should not be a substitute for accountability.
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2) �e fallacy of attributing results in institution-initiated programs to state apology laws

A handful of institutions are well-known for their disclosure and apology programs (for example,  
the VA hospitals, the University of Michigan, University of Illinois at Chicago, and Kaiser 
Permanente). �e success of these programs is often cited as justi�cation for state apology laws. 
But the success of these programs did not come from state apology laws, they came from internal 
policies focused on error disclosure and patient safety. As frequently as the University of 
Michigan is mentioned in the context of state apology laws, one would assume there is some type 

of link between state apology laws and the experience at the University of Michigan. However, 
the University of Michigan enacted a policy of disclosure, apology, and compensation without an 
apology law in the state of Michigan. 

Another fallacy is citing the “Sorry Works!” disclosure program as reason to enacte state apology 
laws. Be aware that Dan Wojcieszak, founder of “Sorry Works!”, has written a post in the “Sorry 
Works!” blog calling state apology laws “a distraction”. (http://sorryworksblog.net/?p=91)

I wish that the answer to the problem of the lack of disclosure and apology was as simple as 
enacting state apology laws, because I would be the �rst in line championing these laws.  But they 
are not a substitute for the di�cult work necessary to ensure that harmful medical errors are 
disclosed to patients and that an apology is made.



Melissa Clarkson

Ph.D. Candidate in Biomedical and Health Informatics
University of Washington School of Medicine

Daughter of Glenn Clarkson, victim of a medical error in a Kansas hospital in March of 2012
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Purpose: To construct a conceptual model of the factors that facilitate or hinder disclosure of medical errors

Type of study and methods: 25 focus groups were conducted with physicians, nurses, residents, patients, and hospital 

administrators at �ve academic medical centers. Transcripts were coded for themes.

Results: Four types of in�uences were identi�ed: Institutional culture (eg. Supportive infrastructure, Perceived error 

tolerance), Provider factors (eg. Malpractice, Reputation), Patient factors (eg. Desire for information, Rapport with 

provider), and Error factors (eg. Degree of harm, Patient aware of harm)

Report: You can download the paper here: http://www.ahrq.gov/professionals/quality-patient-

safety/patient-safety-resources/resources/advances-in-patient-safety/vol2/Fein.pdf

Reference: S Fein, L Hilborne, M Kagawa-Singer, E Spiritus, C Keenan, G Seymann, K Sojania, N Wenger. “A 

conceptual model for disclosure of medical errors.”  In: Advances in Patient Safety: From Research to Implementation, 

Volume 2: Concepts and Methodology. K Henriksen, JB Battles, ES Mark et al., editors. Rockville (MD): Agency for 

Healthcare Research and Quality. February 2005.

Purpose: To construct a taxonomy of factors that a�ect voluntary error disclosure by physicians.

Type of study and methods: A literature review was performed to identify factors a�ecting disclosure. �ese factors were 

clustered and used to construct an initial taxonomy. �e taxonomy was then reviewed and modi�ed by focus groups and 

expert reviewers.

Results: 59 factors in 8 domains were identi�ed. Factors that facilitate disclosure were grouped as Responsibility to patient, 

Responsibility to profession, Responsibility to self, and Responsibility to community. Factors that impede disclosure were 

identi�ed to be Attitudinal barriers, Helplessness, Uncertainties, and Fears and anxieties.

Report: You can download the paper here: http://www.ncbi.nlm.nih.gov/pmc/articles/PMC1831592

Reference: LC Kaldjian, EW Jones, GE Rosenthal, T Tripp-Reimer, SL Hillis. “An empirically derived taxonomy of 

factors a�ecting physicians’ willingness to disclose medical errors.” 2006. Journal of General Internal Medicine 21:942–948.

Two studies that investigated facilitators and barriers to disclosure and apology


